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Yes

Does the measure
discriminate directly?

No

Does the case
concern harassment or
an instruction to
discriminate?

No

Does the case
concern a provision
prescribing a specific
treatment?

No

Yes

Yes

Prohibited as discrimination

Yes

Yes

Is there an
objective justification?

No

No

Not prohibited

Decision tree: discrimination cases

No

Is there
justification based
on a textual
derogation?

No

Yes

Is there
prima facie indirect
discrimination?

Yes

Does the measure
display the relevant
characteristics?

Check the relevant provision, e.g.:
• Art. 5 of Directive 2000/78 (reasonable accommodation);
• Art. 8 of Directive 92/85 (maternity leave);
• Provisions on enforcement; see Chart 12/35.
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Scope of non-discrimination legislation
Topic:

The different pieces of EU non-discrimination law that are relevant for the area of social law have very different fields of
application.

Field of application of non-discrimination law

Comprehensive application: Art. 18(1) TFEU and provisions on free movement
In all fields of EU law, prohibition of discrimination on grounds of nationality; see Chart 7/15. Includes
social issues; e.g. social advantages under Art. 7(2) of Regulation 492/2011; see Chart 8/42.

Very broad (though not comprehensive): Directive 2000/43
Prohibition of discrimination on grounds of race or ethnic origin with respect to:
• Access to employment, to self-employment and to occupation, including promotion;
• Employment and working conditions, including dismissal and pay;
• Access to all types and to all levels of vocational guidance, training and retraining;
• Membership of and involvement in an organisation of workers or employers, or any
organisation whose members carry on a particular profession;
• Social protection, including social security and healthcare;
• Social advantages;
• Education;
• Access to, and supply of, goods and services available to the public, including housing.

Comparatively narrow: sex equality law
Prohibition of sex discrimination:
• Art. 157 TFEU: equal pay and positive action;
• Directive 2006/54 (Recast Directive): equal pay; occupational social
security; access to employment, self-employment and occupation,
vocational training and promotion; working conditions (as under Directive
2000/43);
• Directive 79/7: statutory social security;
• Directive 2010/41: self-employment, including agriculture;
• Directive 2004/113: access to, and supply of, goods and services available
to the public; reminder: Art. 5(2) is invalid; Test-Achats (2011).

Very narrow: Directive 2000/78
Prohibition of discrimination on grounds of religion or belief,
disability, age, sexual orientation:
• Only access to employment, self-employment and
vocational training and promotion; working conditions (as
under Directive 2000/43);
• Exemption of social security;
• Exemptions in relation to discrimination on grounds of
age and disability in the armed forces.
Note: there is a proposal for a new directive (2008) that
would extend the protection beyond employment matters.
Scope of non-discrimination legislation 1
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Forms of discrimination
Topic:

Originally, the term "discrimination" had only one meaning. Conversely, the most recent generation of social nondiscrimination law distinguishes between four different forms of discrimination, three of which are defined in the
legislation.

Different forms of discrimination

Originally: only one form of discrimination
Originally, discrimination was unequal treatment of comparable situations explicitly based on the prohibited
criterion.

Based on CJEU case law: direct and indirect discrimination
Subsequently, the CJEU developed the distinction between direct and indirect discrimination; see Chart 7/14.
Subsequently, certain directives mentioned both forms of discrimination, though without defining either of
them; e.g. Directive 76/207. First definition of indirect discrimination: Directive 97/80 (burden of proof).

The most recent generation of directives: four forms of discrimination
•
•
•
•

Directive 2000/43 (discrimination on grounds of racial or ethnic origin);
Directive 2000/78 (discrimination on grounds of religion or belief, disability, age and sexual orientation);
Directive 2004/113 (discrimination on grounds of sex; goods and services);
Directive 2006/54 (discrimination on grounds of sex; employment, self-employment and occupation).

Direct discrimination

Indirect discrimination

Harassment

E.g. Art. 2(2)(a) of
Directive 2000/43: "where
one person is treated less
favourably than another
is, has been or would be
treated in a comparable
situation on grounds of
racial or ethnic origin."

E.g. Art. 2(2)(b) of
Directive 2000/43: "where
an apparently neutral
provision, criterion or
practice would put
persons of a racial or
ethnic origin at a particular
disadvantage compared
with other persons, unless
that provision, criterion or
practice is objectively
justified by a legitimate
aim and the means of
achieving that aim are
appropriate and
necessary"; see
Chart 10/11, Chart 10/12.

E.g. Art. 2(3) of Directive
2000/43: "when an
unwanted conduct related
to racial or ethnic origin
takes place with the
purpose or effect of
violating the dignity of a
person and of creating an
intimidating, hostile,
degrading, humiliating or
offensive environment."

Mentioned e.g. in
Art. 2(4) of Directive
2000/43, but not defined.
Concerns the situation
where a person instructs
another person to engage
in direct or indirect
discrimination or in
harassment against a
third person.

Note: sex equality law
distinguishes between
• harassment and
• sexual harassment.

Legally defined
Forms of discrimination

Instruction to discriminate

Not legally defined
10/18
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Indirect discrimination: an overview
Topic:

The prohibition of indirect discrimination is particularly important in social law, because unlike in free movement law, here
the prohibition of discrimination is not complemented by a prohibition of restrictions. Indirect discrimination is an "effectsbased" concept and a concept based on the rule of reason.

The legal concept of indirect discrimination

Two basic characteristics

An "effects-based" concept

A concept based on the rule of reason

The plaintiff will have to show that the case
involves:

A formally neutral
measure (i.e. a
provision, criterion or
practice) ...

... that nevertheless
has a detrimental
effect

The measure is not
formally based on the
discrimination ground
complained of, but
rather on another
ground.

• Due to the context
in which it applies,
the measure is in
fact not neutral;
• Rather, it is (liable
to) put one group
at a particular
disadvantage.

It is then open to the defendant to show that the
measure is objectively justified, i.e. that it is:

Based on a legitimate
aim ...

Open concept, no
limited list of
acceptable aims.
Limits:
• No purely
budgetary
considerations;
• The aim must not
be related to the
discrimination in
question.

Note:
No discriminatory
intent is required.

Indirect discrimination: an overview 1

... and proportionate

• Appropriate, i.e.
suitable for
achieving the
legitimate aim;
• Necessary, i.e.
another measure
with a lesser effect,
or no disparate
effect, would not be
sufficient.
See Chart 8/37

Proof:

Proof:

Statistical proof may
be possible, though it
is not necessary under
EU law, but it may be
required under
national law.

Mere generalisations are not sufficient. There
must be an analysis and specific evidence.

11/18
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Same and different treatment
Topic:

Equality and non-discrimination in EU social law may mean either same treatment or different treatment, depending on
the situation.

Same and different treatment in non-discrimination law

The starting point: same treatment
Traditionally, equality and non-discrimination in EU social law have meant a right to equal (same) treatment.
Areas where different treatment is acceptable, or even demanded, are specified in the law.

Different treatment

Duty to treat differently

Possibilities to treat differently

Reasonable accommodation for persons
with disabilities, Art. 5 of Directive 2000/78
E.g. Ring (2013)

Occupational
requirements

E.g. Art. 14(2) of
Directive 2006/54,
Art. 4 of Directive
2000/43, Art. 4 of
Directive 2000/78
E.g.:
• Sirdar (1999),
Kreil (2000),
both in relation
to sex;
• Wolf (2010),
Prigge (2011),
both in relation
to age.

Same and different treatment

Protection of
women in sex
equality law

E.g. Art. 28(1) of
Directive 2006/54

E.g. Stoeckel
(1991).

Positive action

Public security,
order, health, and
the protection of
the rights of others

Objective justification

E.g. Art. 157(4)
TFEU, Art. 3 of
Directive 2006/54,
Art. 5 of Directive
2000/43, Art. 7 of
Directive 2000/78

Art. 2(5) of
Directive 2000/78
(note: this
possibility only
applies to this
particular directive)

Part of the definition
of indirect discrimination;
see Chart 7/14

E.g. Badeck
(2000), Lommers
(2002) and
Briheche (2004), all
in relation to sex.

E.g. Petersen
(2010), Prigge
(2011), both in
relation to age.

Note:
Since then Directive
92/85 has also
become relevant in
this field.
13/18

Normally not available
for direct discrimination; Hay (2013).
Exceptions:
• Art. 6(1) of Directive
2000/78 (age), but
only in the field of
social and employment policy; e.g.
Mangold (2005);
Prigge (2011);
• Art. 4(5) of Directive
2004/113 (sex).
Modified: Di. Juni 30 2015
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General principles of equality / equal treatment and non-discrimination
Topic:

As in EU economic law, social non-discrimination law has to be seen against the background of the general principles
of equality / equal treatment and non-discrimination.

The background:
General principles of equality / equal treatment and non-discrimination

On the most general level
The general principle of equality / equal treatment and non-discrimination
• The prohibitions of discrimination in EU social law are specific expressions of the general principle of
equality / equal treatment and non-discrimination.
• The general principle of equality / equal treatment requires that comparable situations are treated in the
same manner and that non-comparable situations are treated in a different manner; see Chart 7/13.
E.g. Chatzi (2010)

More specifically:
General principles related to specific discrimination grounds
In EU law, there are also general principles of equal treatment or non-discrimination on grounds of specific
criteria; see Chart 7/13.

Examples from case law

Sex

Age

There is a general principle of
equal treatment and nondiscrimination on grounds of sex.

There is a general principle of
equal treatment and nondiscrimination on grounds of age.

There is a general principle of
equal treatment and nondiscrimination on grounds of
sexual orientation.

E.g. Defrenne (1978)

E.g. Mangold (2005),
Kücükdeveci (2010)

E.g. Römer (2011), Hay (2013)

General principles of equality / equal treatment and nondiscrimination

14/18

Sexual orientation
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Enforcement of non-discrimination law

Topic:
The most recent generation of non-discrimination directives contains specific rules on enforcement.

Rules for enforcement in non-discrimination cases

General and specific aspects

General enforcement aspects

Specific aspects

Aspects of enforcement that are
common to all EU law

Specific rules in the most recent generation of nondiscrimination directives; largely codification of CJEU case law.

See Chapter 12

Some important elements:

Defence of rights

Burden of proof

Remedies and sanctions

E.g. Art. 9 of Directive
2000/78:
Member States must ensure
that judicial and/or
administrative procedures,
including, where they deem
it appropriate, conciliation
procedures, for the
enforcement of obligations
under the Directive are
available.

E.g. Art. 10 of Directive
2000/78:
• Where the applicant
(alleged victim)
establishes facts from
which it may be
presumed that there has
been direct or indirect
discrimination,
• it is for the respondent to
prove that there has
been no breach of the
principle of equal
treatment (so-called
shifting of the burden of
proof).

Remedies; Jonkman (2007):
• The treatment in the concrete case must change:
the victim is in principle entitled to the same
treatment as the favoured person or group (socalled levelling up).
• The general treatment (e.g. rule) must also
change, though here leveling down is possible.

The court must actually
examine the case. Rules
preventing examination are
not acceptable; Johnston
(1986).

Sanctions, e.g. Art. 19 of Directive 2000/78:
• There must be effective, proportionate and
dissuasive sanctions.
• Note: no specific form of sanction is prescribed,
though in the case of discriminatory dismissal,
either reinstatement or adequate compensation
are required; Marshall (1993). Pre-determined
upper limits of compensation are not acceptable,
see Art. 18 of Directive 2006/54.

Equality bodies may also play an important role in the enforcement of non-discrimination law
Art. 13 of Directive 2000/43, Art. 12 of Directive 2004/113, Art. 20 of Directive 2006/54, Art. 11 of Directive 2010/41:
Member States are obliged to designate a body or bodies for the promotion of equal treatment of all persons covered
by the Directives. These bodies may form part of agencies charged at national level with the defence of human rights
or the safeguarding of individuals' rights.
Note: Directive 2000/78 does not contain a corresponding provision, but the Proposal for a new directive (2008) does.
Enforcement of non-discrimination law
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